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THE ISSUES PRESENTEI 
l Did the District ourt properly deny Vesco & Co., 
In: the riaht t lefend this action on behalf of 
Robert L. Ves , against whom a default judgment 
has been entered (Point I, infra 
25 Did the District ourt properly find that Vesco 
& Co., Inc. was merely the alter eqo of Robert L. 


Vesco and 


Co., Inc. were available 
its outstanding judgment 


II, AHfER). 


E с Ў Is the judgment entered 

final so aS to permit it 
(Point IV, infra). 

4. Did the District Court, 
that Vesco & Co. was the 
Vesco, properly rule tha 

E & Co. are available for 
tiff's judgments against 

v (Point V, infra). 


WESS assets of Vesco & 

) plaintiff to satisfy 
S against Vesco (Point 
against Robert L. Vesco 
.S immediate enforcement 
in view of its finding 
alter ego of Robert L. 


Vecco 


un 


-J 


[The following questions need be reached only if 


the Court decides that Vesco & Co. has the right 


E 
^ 
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Vesco & Co.] 


Under the facts of this case did service of the 
summons & complaint upon Robert L. Vesco comply 


with due process requirement 


л 


Was the order signed by the Dis ct Court on 


Л 
rt 
- 


Sunday with respect to the manner in which ser- 
vice could be made on Robert L. Vesco, a valid 


order 


Did the filing of the amended complaint which 


did not materially change the nature ot this 
action 


in any respect preclude the entry of a 


default judgment on the original complaint. 


STATEMENT OF THE CASE 


A. Procedural History 


This action was commenced on June 7, 1973 and named 
a total of thirty-two defendants (including Robert L. Vesco 
{"VESCO"] and Vesco & Co., Inc. ["УЕЅСО & CO."]) twenty two 
of whom were named as defendants in an action commenced by 
the Securities and Exchange Commissiion on November 27, 1972 
(SEC v. Vesco, et al 72 Civ. 5001). As this Court noted in 
a prior decision in this action (International Controls Co 
v. Vesco, 490 F.2d 1334 [2d Cir. 1974]), the complaint in 
the SEC action alleged: 

"a scheme of extraordinary magnitude, 

deviousness, and ingenuity in violation 

primarily of the anti-fraud provisions of 

the Securities and Exchange Act of 1934... 

[and] charged that Robert Vesco masterminded 

and, with his cohorts, implemented a plan 

involving the manipulation of the assets 

and securities of a number of corporations 

controlled by Vesco including ICC", 490 F.2d 

at 1338-39. 
The scheme alleged in the SEC complaint is said to have becun 
at least as far back as mid-1970 when Vesco and others com- 


menced preparation to take over control of the IOS complex 


and continued through at least the date of filing of the com- 


plaint in the SEC action. 


| 


The complaint herein (23а - 49a) contained eleven 
counts and alleged violation of the Securities Exchange Act 
of 1934, principally Section 10(b) and Rule 10b-5, and charged 
Vesco with fraud, self-dealing, waste of corporate assets and 
breach of fiduciary duty. 

At the time it instituted this action, ICC moved for 
a preliminary injunction enjoining Vesco & Co. from transferring 
certain assets, including 846,380 shares of ICC stock it held of 
record. (53a - 56a) The District Court's order granting such 
relief (532a - 538a)* was affirmed by this Court. 

On October 5, 1973 a default judgment was entered 
against Vesco who, after being served on July 30, 1973, 
failed to appear to answer the complaint. (659a - 61a) The 
judgment decreed, inter alia, that Vesco account to ICC for 
all profits or gains improperly received by him by reason of 
the wrongful acts set forth in the complaint and for all in- 
jury sustained by ICC by reason of such acts. (660a - 61a) 
The judgment further provided for the holding of a hearing 
for the purpose of de.erminina said loss, damage, cost and 


expense. (661a) 


* The District Court's finding of fact in that rogard stated 
(515A - 516A): 


"On the papers before the Court it ap- 
pears that Vesco & Co. is a corporate 
alter ego for defendant Robert Vesco and 
was created by him during and after the 
perpetration of the fraud charged in the 
complaint." 


In accordance with tne )ctober 5, 1973 judgment 
partial inquest was held which resulted in the entry of a 
judgment against Vesco for 52,42“ ,466.72 оп July 12, 1974. 
(796a) Notice of said inquest was sent to defendant Vesco 
(682a) but he did not appear in connection therewith. In- 
stead, defendant Vesco & ^o. appeared and argued that it 
should be given the right to defend this action on Vesco's 
behalf on the merits. (7lla - 22a) This contention was re 
jected by Judge Stewart and the inquest proceded, Vesco & 
participating throughout. 


On April 8, 19.4 ICC commenced a second action 


a 


LO. 


against Vesco (International Controls Corp. v. Robert L. Vesco 


74 Civ. 1588) and, upon his failure to answer the complain 


therein, a default judgment was entered on September 11, l 


t 


974 


in the amount of $2,900,000. Vesco & Co. attempted to inter- 


vene in that action in order to defend on Vesco's behalf, 
ing some of the same arquments in support of its position 
it now raises on this a, eal. Judge Stewart denied Vesco 
motion to intervene and this Court affirmed that decision. 


From the inception, plaintiff took the position 


rais- 


that 


that it was entitled to enforce any judament entered herein 


2 


% See January 13, 1975 Order of th's Court in International 


Controls Corp. v. Robert L. Vesco, Docket No. 74-2485. 


ae ae e ТИТИ, | : 


against Vesco by proceeding against the assets of Vesco & 
Co.* Judge Stewart consistently assured Vesco & Co. that, 
when plaintiff sought to thus enforce its judgment, Vesco & 
Co. would be given a full hearing on this question of whether 
Vesco & Co. was merely the alter ego of Vesco**. 

Therefore, when plaintiff moved for an order per- 
mitting it to reach assets of Vesco & Co. (primarily 846,380 
shares of ICC stock), Judge Stewart promptly set down for a 
full hearing the issue of whether Vesco & Co. was merely an 
alter ego of Vesco. The hearing was held on June 279, 1975. 
At the same time, Judge Stewart expressly rejected the conten- 
tion of Vesco & Co. that it should be permitted to defend the 


action on the merits on behalf of Vesco. 


B. The Evidence Adduced At 
.he Alter Ego Hear ing 


As this Court noted in affirming the preliminary 
injunction entered against Vesco & Co., the facts then known 


about Је5со & Co. were derived principally from the affidavit 


* fndeed, this contention was discussed ii. detail oy this 


Court in upholding the sufficiency of the complaint as 
to Vesco & Co. 490 Е. 2а at 1350-51. 


** As shown hereinafter, (p 15,n) all of the statements made by 
Judge Stewart in the colloquy quoted by Vesco & Co. in ste 
brief were in the context of giving Vesco & Co. a full heai- 
ing on the alter ego question, not, as asserted by Vesco & 
Co., on the question of whether it would be able to defend 
for Vesco on the merits. 


of its attorney (299a - 30a) and such facts could "hardly be 


characterized as common, routine or without the semblence of 
taint". 490 F.2d at 1349. At the hearing held on June 30, 
1975 numerous additional facts were established which we re- 
spectfully suggest demonstrate beyond question that Vesco & 
Co. is the mere alter ego of Vesco. 
(i) The Formation of Vesco & Co., Its 

Officers, Directors and Shareholders 

Vesco & Co. was organized as a Delaware corporation 
on July 12, 1972 (905a, P-4*). According to its minute book, 
on July 21, 1972, 52 shares of voting common stock and 1,838 
shares of preferred stock were issued to Robert Vesco in ex- 
change for 350,000 shares of ICC common stock (P-12). Also, 
at that time Vesco exchanged 20,292 shares of ICC stock he 
owned as custodian for his four children for 42 shares of vot- 
ing common stock and 12,000 shares of non-voting common stock 
which were issued to Vesco as custodian for each of his four 
children (P-12, P-20, P-21, P-22). Thus, at that time Vesco 
owned all of the preferred and 52% of the voting common stock 
of Vesco & Co. in his own behalf and 45$ of the voting common 


апа 100% of the non-voting common stock of Vesco & Co. as cus- 


"Cals and similar references are to Exhibits received in 
е" dence at the June 30, 1975 hearing. Said exhibits 
may be found іп a separate volume of the appendix ('114a- 
1298a) 


todian for his four children*. 

On December 29, 1972, Vesco transferred an additional 
449,912 shares of ICC stock to Vesco & Co. in return for 675 
shares of Vesco & Co. preferred stock, and exchanged 26,088 
shares of ICC stock he held as custodian for his four children 
for 8,000 additional shares of non-voting common stock which 
were issued to him as custodian. (P-13) 

At some point in time, it appears that the common 
stock of Vesco & Co. held by Vesco as custodian for his 
children was cancelled and a like number of shares were issued 
to Patricia Vesco, vesco's wife, as custodian (P-21, P-22). 
However, in view of the December 29, 1972 transfers referred 
to above it is clear that this transaction did not occur until 
after December 29, 1972** and that Vesco himself continued as 
the sole shareholder of Vesco & Co. (either in his own right 
or as custodian for his children) until at least sometime after 
that date. 
x-in view of the liquidation value of the Vesco & Co. preferred 


stock (1021a, P-3) and the admittedly "extremely low" market 
value of the ICC stock (Vesco & Co.'s Brief, p. 39), it would 


appear that the common stock of Vesco & Co. iS worthless.  In- 
deed, Vesco & Co. concedes that in 1972 "only Robert L. Vesco's 
preferred stock of Vesco & Co. had any value." (Vesco & Co.'s 


Brief, p. 39) Therefore, it would not appear that the benefi- 
cial owners of Vesco & Co.'s common stock other than Vesco, i.e. 
his children, have anything to lose by reason of the District 
Court's finding in that their stock in Vesco & Co. has no real 
value. 


** Although the stubs of the certificates reissued to Patricia 
Vesco indicate an issue date of July 21, 1972 (P-21(e)-(h), 
P-21(m)-(p) and P-22(f)-(i)), it is clear that the stubs 
were back-dated and that the stock was issued to Mrs. Vesco 
sometime after the end of 1972. Judge Stewart in his 
August 22, 1975 decision stated that "[s]uch evidence can 
only iead us to conclude there was an improper motive in 
the transfer." (1080a) Vesco & Co. has offered no explana- 
tion for this irregularity. 


ade 


Originally Vesco was the president and г director of 


Vesco & Co. (P-1, P-12). The other officers and directors in- 
cluded Shirley Bailey, Vesco's personal secretary, and Richard 
E. Clay (P-1, P-2), both of whom are named defendants in this 
action. It appears, however, that at some point Mr. Vesco re- 
Signed his position with Vesco & Co. and was replaced by his 
wife. (P-13) 
(ii) Vesco & Co.'s Business 
According to its attorneys, Vesco & Co.'s "basic ac- 
tivity. . .consists of its ownership of the stock in ICC" (300a, 
P-4)*. However, according to its minute book, in February of 
1973 Vesco & Co., at Vesco's request, guaranteed a $1,000,000 
personal loan received by Vesco from Trident Bank Limited, a 
Bahamian Bank, and as security for said loan pledged all of its 
assets, i.e., all of the ICC shares transferred to it by Vesco. 
(P-14 - P-17) The documents relating to the loan wore signed 
on behalf of Trident Bank by Norman Le Blanc, as president. 
Le Blanc is also a named defendant herein and the hypothecation 
agreement relating to that guarantee (P-18) included as accept- 
able escrow agents for the purpose of holding said ICC shares 
Bahamas Commonwealth Bank Limited** and Columbus Trust Limited***, 
both of whom are defendants herein. 
* Also, in an SEC filing (signed љу V--co as president of Vesco 
& Co.), Vesco & Co. stated that i d "no significant activity 
or assets other than its ownershi securities of ICC". (P-1) 
** For a discussion of Mr. Le Blanc controlling position with 
Bahamas Commonwealth Bank and other Vesco controlled corpora- 
tions, the Court is respectfully referred to its prior deci- 


sion herein. 490 F.2d at 1355 


'** Columbus Trusts' alleged role as a Vesco "front" is discussed 
by this Court in its prior decision. 490 F.2d at 1353-55 


s 
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(iii) The Alleged Estate Planning Purpose 
Behind the Formation of Vesco & Co. 


Vesco & Co. has taken the position that it was formed 
as an estate planning device and that, therefore, the transfers 
to it of the ICC stock by Vesco cannot be questioned. Although 
the evidence indicates that a corporation such as Vesco & сө. 
might well have been conceived and presented to Vesco as an 
estate planning device, in late 1967 (994a, D-A), we respect- 
fully submit that the evidence clearly demonstrated that 
estate planning played no part in Vesco's ultimate decision 
to form Vesco & Co. and to transfer to it 846,380 shares of 
his ICC stock. 

Viewed in its best light, the evidence merely shows 
that at a time in 1967 a plan was presented to Vesco which, 
at the time, could have been viewed as a legitimate estate 
planning device. The evidence discussed below, further demon- 
strates, however, that, when it was formed in July of 1972, 
Vesco & Co. served no legitimate estate planning purpose*. 


z Eyen Vesco himself admitted in an SEC filing signed by him 


as president of Vesco & Co.(P-1) that there were other rea- 
sons for the formation of Vesco & Co.: 


"Corporate ownership of a portion 

of the ICC shares held by the transferors 
was deemed to be a more desirable busi- 
iness and administrative arrangement than 
direct ownership. In addition, receipt by 
Mr. Vesco of shares of both preferred and 
common stock of VIC was deemed advanta- 
geous from an estate planning and admin- 
istration viewpoint."  (P-1, 1118a) 


According to Vesco & Co.'s witness, Mr. Bloom 
a personal holding company can be used as an estate plan- 
ning device when the owners of stock feel or can foresee a 
situation where the value of a company may increase dramat- 
ically over a period of time and that, in 1968, Vesco was 
looking for tne ICC stock to go from $10 per share as high 
as $50-$100 per share (1005а). Accordi д to Bloom, the per- 
sonal holding company device would permit this anticipated 
future appreciation to inure to the benefit of the owners of 
the common stock of the holding cempany (1006a-1007a). 

Mr. Bloom conceded that there was a delay of ap- 
proximately four years between the time the plan was sub- 
mitted to Vesco and the actual formation cf Vesco & Co. 

(1009a). He attributed approximately one year of this de- 

lay to the fact that "the transaction...had to be reviewed 

extensively by Hogan & Hartson", ICC and Vesco's then attor- 

neys and that following this review Hogan & Hartson submitted 
an extensive memorandum some time in August 1969 (1007а-8а). 

Bloom testified that Hogan & Hartson was concerned that the 

formation of a personal holding company was an irrevocable 

step which they hated to see a man as young as Vesco take and 

that they were concerned that a favorable tax ruling would 

nct be obtained (1008a-1009a)*. 

Ж UT View of Vesco's continued control over the proposed hold- 
mg company, the proposed plan was irrevocable only to the 
extent that its reversal would result in certain tax con- 
seqvences (1017a-1018a). Moreover, Bloom admittec on cross- 
examination that the personal holding company concept was a 
fairly common type of estate planning device and that it was 


routine for the IRS to issue favorable rulings in connection 
with such plans (1015a-1017a). 


-10- 


Other than the above, which at best explains a delay 
of one year, Mr. Bloom knew of no reason for the delay of ap- 
proximately 4 years in effectuating the alleged estate plan- 
ning device (1009a). And, although Hogan & Hartson's skepti- 
cism was the primary explanation offered for the four years of 
delay Бекис-" conception and the alleged effectuation of the 
"project", Bloom admitted that when the "project" was reacti- 
vated in "late 1971" by Mr. Vesco (101да-1011а!“ Hogan 5 Hartson 
was still aoainst it. 

When the "project" was "reactivated", it is clear that 
any estate planning advantage had disapp-^red. Althovgh ICC 
Stock had risen dramatically to a high of appr «imately 550 
per share, Bloom adnitted that it nad "come down just as dramati- 
cally" to "someplace probably under $10" in 1971 (1009a). Clearly, 
there could not be any hope of rapid appreciation in 1972 in view 
of the ever expanding investigation into the affairs of Vesco 
and ICC.  Tne progress of the SEC investigation up through July 
of 1972, which is discussed below, was well documented at the 


hearing by plaintiff's witress Harry Sears. 


*— Vesco & Co. argues аас the plan for its formation was 
"reactivated in 1971" (as opposed to "late 1971" as 
stated by Bloom) and that the Febuary 29, 1972 letter 
to the Internal Revenue Service (0-B) requesting a rul- 
ing "antedates the period covered by the testimony of 


Harry Sears" (Vesco & Co.'s Brief, pp. 6, 28). Гліб 
is incorrect. As shown hereinafter (p.13), ears testi- 
fied that a few days after his February 11, 572 meeting 


with theu Attorney General Mitchell concerning the SEC 
investigation of ICC and Vesco he told Vesco that the 
SEC was considering perjury charges against him (957a). 


-ll- 


Thus, despite what his accountants and tax advisors 


might have been telling him with respect to the advantages of 
amplementing the personal holding company concept as an estate 
planning technique, it is clear that Vesco knew full well in 
July of 1972 that there was little if any chance of substantial 
appreciation of the ICC stock in light of what he knew about 
the seriousness of the SEC investigations. And, Bloom was very 
clear that such a device made sense only if the person who was 


transferring stock to a personal holding company could "foresee 


a Situation where the value of the company [whose stock was to 
be so transferred] may increase dramatically over a period of 
time" (1005a). 
(iv) Evidence of Vesco's use of Vesco & 

Co. for his own Personal Purposes 

Perhaps most telling is the transaction (referred 
to at p. 8, supra) whereby Vesco allegedly obtained a per- 
sonal loan from Trident Bank and, as security for that loan, 
pledged the very ICC stock that he had just recently trans- 
ferred to Vesco & Co., a transaction reflected in Vesco & 


Co.'s minutes* as a guaranty by Vesco & Co. of the loan and 


* The entire Ioan transaction is rendered suspect by 
reason of the fact that Vesco & Co.'s minute book 
contained two sets of minutes regarding the Febru- 
ary ll, 1973 meeting which was held at Vesco's home. 
One set of minutes contained nothing about the loan 
(P-14a); the other purports to contain the busi- 
ness justification for the transaction and resolu- 
tions authorizing it. (P-14) 


-12- 


the hypothecation of the ICC stock held by Vesco & Co. as 
security for that guaranty (P-14). The Board of Directors 
of Vesco & Co. that supposedly approved this transaction for 
legitimate business reasons consisted of Vesco's wife, his 
personal secretary and tis long-time associate (P-14). 
Additional evidence adduced at the hearing showed 
that Vesco did not hesitate to negotiate the sale or dispo- 
sition of Vesco & Co.'s sole asset, i.e., the ICC stock he 
had transferred to it, without consulting with the Vesco & 


Co. directors. (978a-79a, 931a-42a) 


(v) Vesco's Awareness of 


the SEC Investigation 


Additional evidence adduced at the hearing suggests 
that the primary reasons for the formation of Vesco & Co. and 
the transfer to it of over 800,000 shares of ICC stock was 
Vesco's apprehensions concerning the progress and probable 
consequences of the SEC investigation into his affairs. This 
investigation had started in March of 1971. However, accord- 
ing -о the uncontradicted testimony of Harry Sears, Vesco be- 
came fully aware of the serious nature of the investigation, 
as it related to himself personally, in February of 1972, soon 
after Sears began to represent ICC before the SEC in connec- 
tion with the investigation. Thus, Sears testified that in 
mid-February of 1972, in reporting to Vesco the result of his 


meeting with Mr. Mitchell, he told Vesco that he had seen a 
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memo prepared by the SEC's general counsel which, in addition 


to expressing the SEC's conclusion that the investigation was 
one that had serious connotations, also indicated that the 
SEC was considering perjury charges against Mr. Vesco in con- 
nection with certain testimony he had given (956a-57a). 
Following a meeting he had with the Chairman of the 
SEC, Sears again told Vesco that the SEC felt Vesco had lied 
in his sworn testimony and was considering perjury charges and 
that it was the Commission's firm position that any discussion 
of settlement of the investigation would have to include о’ con- 
template the issuance of an injunctive order (959a). 
Then in May and June of 1972, Vesco himself met 
with the SEC staff members in Sears' presence. Sears tes- 
tified that at the June meeting there was "heated dialogue 
about staff attitudes" and the possible perjury charges 


were again emphasized (965a). 


(vi) Other Transfers by Vesco 
Additional evidence presented at the hearing indi- 
cates that Vesco was, in late 1971 and early 1972, in the 
midst of a plan to dispose of a wide variety of assets. 
Thus, in October 1971, Vesco and his wife transferred ap- 
proximately 57 acres of land which they owned in Boonton, 
New Jersey, to a trust set up for each of their four chil- 


dren (916a-17a). In July of 1972, at or about the same 
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time that the ICC stock was trancferred to Vesco & Co., 
Vesco and his wife also deposited approximately $26,000 
in trust accounts at the American National Bank & Trust 
Company (917a). Also, the evidence shows that in March 
of 1972 Vesco transferred at least 72,000 shares of Fair- 
field General Corporation stock to trusts set up for his 
children (919a-29a). Finally, in early March of 1973, 
Vesco, apparently unsuccessfully, attempted to transfer 
60,000 shares of International Health Sciences stock to 


nis wife as custodian for each of his four children (921a). 


POINT I 

THE DISTRICT COURT PROPERLY 

DENIED VESCO & CO., INC. THE 

RIGHT TO DEFEND THIS ACTION 

ON BEHALF OF ROBERT L. VESCO 

Vesco & Co.'s contention distills down to the argu- 

ment that, as an entity against which ICC intended to enforce 
any judgment obtained against Robert Vesco, it had the right 
to defend this action on Mr. Vesco's behalf, thus relieving 
him of the obligation of appearing and subjecting himself to 
all of the obvious consequences which would result from such 
an appearance. Contrary to its assertion that it sought this 


right "from the outset" (Vesco & Co.'s Brief, p. 8)*, Vesco & 


F At a number of places in its brief (See, e.g., pp. 4, 8-12) 
Vesco & Co. charges that Judge Stewart reneged in his prom- 
ise of a full hearing on the merits of plaintiff's claim 


[Footnote continued on next page] 
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Co. first took this position in a memorandum submitte^ prior 
to the inquest held on May 22, 1974 (716a-719a). Prior to 
that time, the emphasis was entirely upon whether Vesco & Co. 


would be permitced to present evidence as to whether Vesco 


& Co. was "a creature of Robert Vesco" and "from the outset" 
Vesco'& Co. was given the opportunity to submit evidence in 


this regard (551a-552a). 


[Footnote continued] 


against Robert Vesco. This simply is not so. A reading of 
those portions of the various transcripts quoted by Vesco & 
Co. at pages 8-11 of its brief, in context, demonstrates that 
the full hearing "on the merits" to which Judge Stevart was 
referring had to do with the question of whether Vesco & Co. 
was the alter ego of Vesco. 


For example the statement of the Court quoted at page 8 of 
Vesco & Co.'s brief immediately foliowed a statement by its 
counsel that he thought a "full hearing" would show that Vesco 
& Co. was not a Vesco alter ego. (743a) 


Similarly, the colloquy of t'at hearing quoted at pages 9 and 

10 of Vesco & Co.'s brief was in the same context. For example, 
when Vesco & Co.'s counsel's referred to the opportunity "to put 
forth evidence not only as to the dollar fiqure of any damage 
awarded but, also as to the liability issue" (779a) counsel fo: 
plaintiff stated: 


"MR. CARROLL: Your Honor, on the ques- 
tion of the merits, I don't think I under- 
stand exactly what Mr. Orloff is asking 
for and I don't know that Your Honor did. 


"I believe Mr. Orloff was asking for a 
full hearing on the question of Mr. Ves- 
co's liability under the complaint, and 
I think our memorandum of law shows that 
Mr. Vesco would not be entitled to that, 
were he here." 


[Footnote continued on next page] 
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Preliminarily, we note that tle question of Vesco & 
Co.'s right to defend for Mr. sco has already been decided 


by this Court when it affirmed the District Court's denial of 


Vesco & Co.'s moti intervene in International Controls 
Corp. v. Robert L. Vesco (74 Civ. 1588). See p. 4, supra. 


For example, in seeking to intervene in that сове, Vesco 5 Со. 
advanced its essentially boot strap argument that, since it 
had been found for the purpose of the preliminary injunction 
herein to be Mr. Vesco's alter ego, it should entitled, as 
his alter ego, to intervene and defend on his beha *.* We re- 
spectfully suggest that the alter ego status of Vesco & Co., 
having been found by this Court to be incapable of supporting 
a motion by it to intervene, cannot now be urged to support 


a claimed right to defend this action for Mr. ‘esco. 


[Feotnote continued] 
To the above question, the Court stated: 


"No, I don't understand Mr. Orloff 
to -- well, if that's what he means, 


he is not going to get that kind of 

a hearing." Та; Emphasis Added) 
That the colloquy quoted by Vesco & Co. from the July 
12, 1974 hearing in fact involved a discus.ion as оа 
hearing on the merits of the "alter ego" question is 
apparent from statements made by Vesco & Co.'s coun- 


sel shortly after the above quoted colloquy which 
appear at pagos 785a-787a of the Appendix. 


* ^ * 


* See Appellant's Brief in Internationa] Controls Corp. 
v. Robert L. Vesco (Docket No. 74-2485), pp. 7-8 
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Similarly, Vesco & Co.'s suretyship argument, which 


is revived at pages 12-13 of its brief, was advanced, consid- 
ered and rejected in connection with that attempted interven- 
tion.* We respectfully suggest that the argument stands in 
no bett.:; licht now and, having previously been considered 
and ruled upon by the Court, nee? not even Ку considered now. 
Nevertheiess, we will respond briefly and show that Vesco & 
Co.'s "suretyship" argument is completely devoid of merit. 

It is submitted that there ^^ absolutely no basis 
for analogizing the instant case to the suretyship situation. 
As we pointed out .n our brief on Vesco & Co.'s appeal** from 
the order denying intervention, the position of Vesco & Co. 
is quite different from that of a surety who would have an 
in personae Liability on the underlying ciaim payable out of 
its own property irrespective cf whether it was holding prop- 
erty of its principal. Vesco & Co. stands in no such posi- 
tion. As it relates to the present situation, Vesco & Co.'s 
only involvement is that of the holder of assets which be- 
long to Robert Vesco and which are, therefore, subject to 


the claims of ICC as Vesco judgment creditor. 


* See Appellant Vesco & Co.'s Brief in International Con- 


trols Corp. v. Robert L. Vesco (Docket No. 74-2465), 
рр. wil. 

** See ICC's Brief in International Controls Corp. v. 
Robert L. Vesco (Docnet No. 74-2485), pp. 9-15. 
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Appellant's reference to United States v. Borchardt, 
470 F. ?d 257 (7th Cir. 1972), relied on as a "graphic illus- 
tration" of Vesco & Co.'s position, is entirely inapposite. 
There, the grantees of land, which was the subject of a tax 
lien, would clearly be prejudiced by the granting of summary 
judgment foreclosing the tax lien and thus precluding them from 
raising certain defenses which they, as parties in interest, 
had a right to assert.  Vesco & Co., as naked custodian of 
Mr. Vesco's property, which is not the subject of this ac- 
tion, stands in no such position. Unlike the grantees in 
Borchardt, Vesco & Co. is not attempting to assert its own 
defense. Rather, it seeks to assert a defense on behalf of 
Mr. Vesco. ^ 

Moreover, it does not avail Vesco & Co. to contend 
that "ICC has never proved its right to prevail" and that 
"[t]he Court below has permitted ICC to avoid totally its 
liability proofs" (Vesco & Co.'s Brief, pp. 13-14). Had 
not appellant raised the issue, it would be almost gratui- 
tous to reiterate the basic proposition, recently referred 
to by this Court in Flaks v. Koegel, 504 F. 2d 792, 707 (2а 
Cir. 1974), that "a default judgment constitutes an admis- 
sion of liabili' y...Trans World Airlines, Inc. v. Hughes, 


449 F. 2d 51, 69-70 (2d Cir. 1971); rev'd on other grounds, 


409 U.S. 363, 93 S.Ct. 647, 34 L.Ed. 2d 577 (i973)." 
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As this Court has previously noted: 


"That Vesco, himself, is responsible to 

ICC because of his fraudulent scheming 

has now been established by the default 

judgment. The only question which re- 

mains, therefore, is whether ICC may 

pierce the corporate shell and reach 

the assets contained within it." 490 

F. 26 ак 1351. 

Vesco & Co.'s attempt to effectively open the 
default and defend this action on Vesco's behalf should 


be rejected. 


POINT II 

THE DISTRICT COURT'S FACTUAL FINDING 

THAT VESCO & CO. IS MERELY THE ALTER 

EGO OF ROBERT L. VESCO IS FULLY SUP- 

PORTED BY THE EVIDENCE PRESENTED AT 

THE JUNE 30, 1975 HEARING AND IS IN AC- 

CORDANCE WITH THE APPLICABLE AUTHORITIES 

The District Court, after recognizing the “strong pre- 

sumption of validity surrounding the corporate form which can 
only be overcome in unusual circumstances" found "that the cor- 
porate veil of Vesco & Co. should be pierced since .t is the 
mere alter ego of Vesco and to sustain it would work an injus- 
tice and fraud upon plaintiff" (1077a). This findinc was based 
upon "a number of factors concerning the establisnment, owner- 
ship ond operation of Vesco & Co." (1078a) which had been es- 
tablished at the June 30, 1975 hearina and which are summarized 
herein at pages 5-15, su га. We respectfully suggest that the 


evidence presented fully warranted the District Court's find- 


ing ingthat regard and is fully supported by the authorities. 
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This Court in its earlier decision in this action 


succinctly stated the applicable rule of law as follows: 


"Although we need not labor the princi- 
ple that the law will ordinarily treat the 
corporation as an entity distinct from its 
shareholders, it is equally well-established 
that ‘whenever it is necessary to relieve 
or to protect from frauds, the corporation 
may be disregarded as against the responsi- 
ble parties.' 1 Fletcher Cyc. Corp., Perm. 
Ed. § 44; Cf. In re Gibraltor Amusements, 
Ltd., 291 F.2d 22 (2d Cir.), cert. de- 
nied, 368 U.S. 925, 82 S.Ct. 360, 7 L.Ed. 
2d 190 (1961). In this case, we note that 
ICC's detailed allegations of fraud against 
Vesco, personally, have now ripened into 
a default judgment. Moreover, the virtual 
identity of :nterest between Vesco and 
Vesco & Co. is uncontroverted, as is the 
fact that Vesco actually transferred his 
ICC common stock to Vesco & Co. at a time 
when he was actively engaged in his al- 
legedly fraudulent scheme." 490 F. 2d 
at 1350. 


As was graphically stated in Maloney Tank Mfg. 
Co. v. Mid-Continent Petroleum Corp., 49 F. 2d 146, 150 


(10th Cir. 1931), a "corporate entity may be disregarded 

if it is apparent that a wrongdoer is undertaking to use 

it to play hide-and-seek with an injured party." Or as 

was said in Plumbers & Fitters, Local 761 v. Matt J. 

Zuich Const. Co., 418 F. 2d 1054, 1058 (9th ^ir. 1969), 

the decision as to whether a corporate form should be disre- 
garded "should rest on the effect that the manner of doing 
business has on the particular transaction involved," and 
the doctrine of piercing the corporate veil "is designed to 
prevent a person from doing injury and then escaping respon- 


sibility by hiding behind a corporate shield." 
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We respectfully suggest that the evidence presented 


was overwhelming. To recognize Vesco & Co. as a corporate en- 
tity in the face of such evidence would clearly prejudice and 
operate as a fraud on ICC. The ICC stock held by Vesco & Co. 
is, apart from Vesco's own '.C stock, the only asset which 
appears to be available to satisfy ICC's judgment against 
Vesco. If this stock is not available to satisfy said judg- 
ment, Vesco would in effect be insulated from liability for 
the fraudulent acts alleged in the complaint. 

Vesco has been found to be liable to ICC by reason 
of serious violations of the federal securities law. Clearly, 
the policy of the securitie^ law is to compensate and offer 
redress to those injured by such fraud. We respectfully sub- 
mit chat Vesco's attempt to frustrate this policy by trans- 
ferring to a corporate ego what may be the only asset avail- 
able to provide redress to those injured should not be per- 
mitted to stand. 

Appellant's reliance upon Zubik v. Zubik, 384 F. 2d 
267 (3d Cir. 1967), cert. den. 390 U.S. 988 (1968), is mis- 
placed. The corporate veil was not pierced in Zubik since, 
as a matter of fact, it was found that "in the case of an old 
(71 at the time of trial), illiterate, ill man, the conduct of 
personal affairs through a family corporation has its separate 
justification unrelated to fraud or injustice." A contrary 
finding of fact with regard to the issue of "separate justi- 
fication" was made in the District Court herein with regard 


to the formation of Vesco & Co. (1081a-82a). 
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Indeed, the facts which attend the genesis of Vesco 
& Co. starkly contrast with other facts of Zubik which the 


Court deemed significant, viz, that the Zubik Corporation had 


carried on a legitimate business for 16 years, had expanded into 


other areas of production, and was a going concern, hiring and 
firing employees. It appears that the only thing Vesco & Co. 
ever did, other than holding the ICC stock, vas to pledge that 
stock as collateral for its guaranty of Vesco's $},0)0,000 loan 
from Trident Bank (See p. 8, sapra). 

Thus, it does not avail Vesco & Co. in light of both 
the specific facts of this case and the considered findings of 
Judge Stewart, held after e full hearing, to invoke the horn- 
book proposition "that the mere fact of sole ownership and 
control of all or substantially all the corporate stock is 
insufficient to establish the alter ego relationship" (Vesco 
& Co.'s Brief, p. 34). We are not dealing here with only 
that "mere fact". Nor are we dealing with a situation where 
"the corporation in question had been formed solely for tax 
purposes" (Vesco & Co.'s Brief, p. 36), as was apparently 
the cas in Plumbers 5 Fitters, Local 761 v. Matt J. Zaich 
Const. -0., 418 F. 2d 1054 (9th Cir. 1969), also relied 


- 


upon by Vesco 4 Со. 


As discussed at pp. 9-14, supra, the circumstances 
surrounding the formation of Vesco & Co. are hichly suspect. 
We do not dispute Vesco & Co.'s assertion that at some time 


in 1967 the idea of forming a personal nolding company was 


presented to Vesco by his advisor. Ineeed, we respectfully 


submit that Vesco's recollection of this advice resulted in 
his resurrecting the idea, as to form, when he found the 

SEC closing in on him. One thing is clear. As the situa- 
tion stood in 1972, there was absolutely no "estate planning" 
justification for the formation of Vesco & Co. (See p. 11, 
supra). 

Vesco & Co.'s other factual arguments, as set forth 
at pages 38 and 39 of its Brief have already been dealt with 
at pages 5-14, to which the Court is respectfully referred. 

For al? сг the foregoing reasons, we respectfully 
submit cha’. the evidence presented clearly supports the 


District Court's alter ego finding. 


POINT IJI 

VESCO & CO.'s “FUNDAMENTAL DUE PROCESS" 

ARGUMEN” WHICH IS RELEVANT ONLY if 

THE CP" vECIDES VESCO & CO. HAS A 

RIGHT ї WEFEND THIS ACTION ON BEHALF 

OF VESCU, IS WITHOUT BASIS EITHER IN 

FACT OR LAW 
In Point II of its brief (pp. 15-25), Vesco & Co. 

makes a number of arguments relating to the manner of service, 
the validity of the order pusuant to which service was made, 
and the effect of the service of the amended complaint. These 


arguments, which we will answer in the order presented, are 


relevant only if the Court decides that Vesco & Co. has the 


T 


right to defend this action on behalf of Vesco.* 


A. The Manner In Which Service Was 


Effected Was Proper in All Respects 


In the course of its factual presentation concern- 
ing the manner in which personal jurisdiction over Vesco was 
secured, Vesco & Co. conveys the image ^f a heavily guarded 
walled fortress.** After presenting such a picture, Vesco & 


Co. suggests that service "failed to comport with fundamen- 


tal notions of due process... (Vesco & Co.'s Brief, p. 17) 


* We also note that Vesco & Co.'s ontentions in this re- 
gard are directed only to the ju gment entered herein 
and are not concerned with the $^,900,0CC judgment en- 
tered in International Controls Corp. v. Robert L. Vesco, 
(74 Civ. 15088), which ITC is also attempting to Satisty 


with the assets of Vesco & Co. 


** Vesco & Co.'s factual presentation also contains a num- 
ber of omissions or misstatements. For example, at 
page 17 of Vesco & Co.'s brief it is stated that Lois 
Yohonn, the person serving the complaint, "tnrew the 
papers at a teenage bcy who she believed was Vesco's 
son." In fact, as stated in the affidavit of service 
(578a-583a), Ms. Yohonn had approached Vesco's residence 
and asked one of the guards at the gate if she might 
speak to Mr. Vesco. Shortly thereafter, a 16 or 17 
year old boy came out of the house and said, "My father 
Said to ask you what you want" (579a). Nor, in ars ліпа 
tha Ms. Yohonn should have been more diligent in ef- 
fecting service, does Vesco 5 Co. make reference to 
the fact that Ms. Yohonn, after effecting service, 
was chased by two guards, "one of them bearing a 
piece of pipe and the other carrying a stick" (581a) 
and various other facts which caused Ms. Yiohonn to 
be concerned for her personal safety. 
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Vesco & Co.'s statement as to the standard to be 


applied when determining whether service meets due process 

requirements (viz., "whether process was served in a manner 

'reasonably calculated to give a party actual notice of pro- 
edings against him'"), fails to recognize that the test 

is whether the service: 


"is 'reasonably calculated, under all 

the circumstances, to apprise interested 
parties of the pendency of the action and 
afford them an opportunity to present their 
objections.' Since the notice must fit 


che circumstances, it is "impossible to 
draw a standard set of specifications as 
to what is constitutionally adequate no- 
tice, to be mechanically applied in every 


Situation.' Schroeder v. City of New 
York, 371 U.S. 408, 03 BCE. SET, 
9 L.Ed. 2d 255 (1962)." (Emphasis added) 


TER uez v. са són, 451 Р. 2d 202, 405 
ir. 1971) 


To suggest that the method of service provided for 
іп Juáge Stewart's order falls short of due process standards 
because it did not give Vesco sufficient chance to receive 
actual notice of the commencement of the instant action is to 
misapprehend the fact that due process is neither a mecnanical 


formula nor a rigid set of rules. As the Supreme Court stated 


in Walker v. City of Hutchinson, 352 U.S. 112, 114, (1956): 


"if feasible, notice must be reasonably cal- 
culated to inform parties of proceedings 

which may direct], and adversely affect their 
legally protected interests. We there called 
attention to the impossibility of setting up 
a rigid formula as to the kind of notice that 
must be given; notice required will vary with 


circumstances and conditions. We recognize 
that in some cases it might not be reasor.abi 
OSSible to give sonst notice..." (Emphasis 


a e 


rw 


Clearly, what might be inadequate notice in one 
kind of situation will amount to due process in another. Due 
process does not require that Vesco derive any advantage from 
his sedulous avoidance of service of process. This Court has 
itself cogently summarized those circumstances peculiar to the 
case at bar which, under the above discussed authorities, must 
be considered in testing the adequacy of notice for due process 
purposes: 

"[T]he appellants before us do not in- 

clude Mr. Vesco, himself, who we note 

parenthetically has refused to return to 

the Southern District of New York and 


seems to be safely ensconced in Nassau, 
the Bahamian capital, beyond the reach 


of the United States...." International 
Controls Corp. v. Vesco, 490 F. 2d 1334, 
1338 (2d Cir. 1974). 


Finally, Advisory Committee Notes on Federal Rule 
4(i) governing service in foreign countries, clearly reflect 
decisional law and reveal that "[s]ubparagraph (E) of para- 
graph (1) [providing for service as directed by order of the 
Court] adds flexibility by permiting the Court by order to 
tailor the manner of service to fit the necessities of a par- 
ticular case...." Fed. К. Civ. P. 4, 28 U.8.^.A. at p. 96 
(Supp). 

In view of the above, we respectfully suggest that 
Vesco & Co.'s argument that Judge Stewart's order of July 29, 
1973, authorizing service to "be effected by depositing a copy 


of the papers upon the premises of that last known residence 
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of the defendant located in Nassau, Bahamas," and by mailing 
a ccpy to that defendant at the same address, was insufficient 
to secure personal jurisdiction over Robert L. Vesco cannot 


be taken seriously. 


B. The "Sunday Order" 
Was Perfectly Valid 


Vesco & Co. next argues at pages 2U-23 of its brief 
that Judge Stewart's authorization of service by order of July 
29, 1973 was a void judicial act having been signed on a Sunday. 
This argument is based upon an apparent misapprehension of rele- 
vant authorities and an improper invocation and construction of 
Erie v. Tompkins, 304 U.S. 64 (1937). 

The first paragraph of Section 452 of Title 28 U.S.C. 
provides that: 

"All courts of the United States shall be 

deemed always open for the purpose of filing 

proper papers, issuing and returning process 

and making motions and orders." 

Similarly, Fed. R. Civ. P. 77(a) provides that: 

"The district courts shall be deemed al- 

ways open for the purpose of filing any 

pleading or other proper paper, of issuing 

and returning mesne and finai process, and 

of making and directing all interlocutory 

motions, orders, and rules." 

In the face of such unequivocal language, Vesco & Co. purports 


to invoke Erie v. Tomkins, supra, stating that "the substantive 


law of the State o^ New York would be applicable to this pro- 


ceeding" (Vesco & Co.'s Brief, p. 20). Reliance upon Erie is 
clearly misplaced In the first instance, the jurisdictional 
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basis for the case at bar is § 27 of the Securities Exchange 
Act of 1934 (15 U.S.C. § 78aa) and the principles of pendent 
jurisdiction, not diversity of citizenship. Even assuming, 
arguendo, that the "Erie Doctrine" could be properly invoked, 
_ the law of the State of New York would nonetheless yield to 
Federal Rule 77(a). Hanna v. Plumer, 380 U.S. 460 (1965).* 
Vesco & Co. misconceives the entire basis of the 

decision in Williams v. National Surety Corp., 153 F. Supp. 
540 (N.D. Ala. 1957), aff'd 257 F. 2d 771 (5th Cir. 1958) 
(discussed at p. 22 of its brief). The basis there for the 
application of Alabama law was the Court's determination that 
Federal Rule 77(a) did not cover the point in dispute. The 
Court carefully emphasized the language of S 452 of Title 28 


U.S.C.A., to the effect that the courts are deemed "always open 


n Hanna v. Plumer, Chief Justice Warren concluded: 


"The Erie rule has never been invoked 
to void a Federal Rule. It is true 
that there have been cases where this 
Court has held applicable a state rule 
in the face of an argument that the 
situation was governed by one of the 
Federal Rules. But the holding of 
each such case was not that Erie com- 
manded displacement of a Federal Rule 
by an inconsistent state rule, but 
rather that the scope of the Federal 
Rule was not as broad as the losing 
party urged, and therefore, there 
being no Federal Rule which covered 
the point in dispute, Егіе commanded 
the enforcemenc of state Iaw." 380 
U.S. at 469-70 
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for the purpose of....making motions and orders." (Emphasis 
in Original), language which is precisely applicable to the 
question of the validity of Judge Stewart's order of July 
29, 1973. 


C. Service Of The Amendec 
Complaint Has No Effec 


On The Default Judgment 


Appellant's contentions concerning the supersed- 
ing effect of an amended complaint are based upon the erro- 
neous statement that "plaintiff filed the amended complaint 
after de: zalt was entered" (Vesco & Co.'s Brief, p. 23). In 
fact, the amended complaint was filed on September 7, 1973 
(596a-630a), almost a month before the default judgment was 
taken against Vesco on October 5, 1973 (658a-61a). 

Even ignoring the false premise upon which it 
bases its arguments, Vesco & Co.'s contentions with respect 
to the amended complaint are without merit. The real thrust 
of the decisions and treatises which Vesco & Co. improperly 
invoke is as follows: 

"A default judgment may be vacated 

in effect, although not in terms set aside, 

by subsequent proceedings in the same ac- 

tion which are inconsistent with the judg- 

ment continuing in force. As a general 

rule, an amendment of the complaint after 

a default judgment has been taken, which 

introduces a new cause of action or qoes 

to the substance of the pleading operates 


to open the default...." 49 C.J.S. Judg- 
ments 5338 (1947) (Emphasis Added) 
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There is little substantive difference between the 


complaint and tne amended complaint. It's basic allegations 
are the same. Nothing contained therein is in any way incon- 
sistent with that judgment continuing in effect. Indeed, 


reference to the entire record on appeal reveals the absence 
of any proceeding herein wbich may be deemed inconsistent with 


the validity of the default judgment. 


POINT IV 

THE JUDGMENT AGAINST ROBERT L. VESCO 

IS FINAL IN ALL RESPECT^, AND AS SUCH 

IS PROPERLY THE SUBJECT OF EXECUTION 

Reference to relevant authority again reveals the lack 
of merit which attends Vesco & Co's attempt to assail the final- 
ity of thé judgment against Robert L. Vesco. As Judge Friendly 
observed in Western Geophysical Co. of America, Inc. v. Bolt Asso- 
ciates Inc., 463 F. 2d 101 (2d Cir. 1972), cert. den. 409 U.S. 
1040 (1972), a judgment determining liability but not fixing 
damages is not final for the purposes of 28 U.S.C. $1291. This 
reflects the basic proposition that " [а] judgment cannot be 
final where it is impossible for the party in whose favor 
the decision is made to obtain any benefit therefrom without 
resetting the cause for hearing before the court on a reserva- 
tion made in the judgement itself." City of Louisa v. Levi, 


140 F. 2d. 512, 514 (6th Cir. 1944) (Emphasis added). 
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Clearly, the entry of judgement against Vesco on 
July 16, 1974, which judgement established that a portion of 
the damages recoverable under the judgement of October 5, 1973 
amounts to $2,422,466.72, precludes reliance on the Western 
Geophysical decision, in which no damages had been assessed, 
and aliows plaintiff in the  ^se at bar to obtain some benefit 
from the decision without resort to further hearings. The 

urt in City of Louisa v. Levi, supra, continued as follows: 

"When the trial court ascertains the amount 

of the judgment to which appellee is entitled 

and provides for its enforcement by the min- 

isterial processes of the court, the cause 

will then be complete for appeal and if the 

judgment be cffirmed, there will be nothing 

left for the trial court to do but to carry 


it into execution which is the essence of a 
final judgment for the purpose of appeal. 


Guarantee Company v. Mechanics' Sav. Bank 
& Trust Company, 173 0.5. 582, 586 I9 S. Ct. 
S51, 43 L. E 818." 


That tr: right to prove and recover other amounts 
was reserved to ICC does not derogate from the finality of the 
default judgment. In the case of affirmance, the Court below will 
have nothing to do but execute the judgment originally rendered 
This is the essence of a final judgment. Catlin v. United States, 
324 U.S. 229, 233, (1945) Accord, Taylor v. Board of Education, 
288 F. 2d 600 (2d Cir. 1961), cert. denied 368 U.S. 940. 

Plaintiff also assails the finality of the judgment 
on the basis of a bifurcated analysis of the judgments enterec 
on October 5, 1973 and July 16, 1974. Clearly, the latter judg- 


ment merely reflects the result of the inquest held on July 12, 


„За 


and represents an extension of the October 3, 1974 judgment* 
which contained the Rule 54(b) certification. 

Moreover, a subsequent order entered on April 3, 1975 
(817a, 1092a) expressly states that both the October 3, 1973 
and July 12, 1974 orders "were at the times when they were 
entered final judgments" and that "no further action of this 
Court or any other Court 15 required before the judgment en- 


tered July 12, 19,4 may be presented for execution." 


Vesco & Co. engenders confusion on several levels in 
arguing its point thet "the judgment against Vesco is not final 
because he was one of multiple defendants against whom joint 


liability is alleged" (Vesco & Co.'s Brief, p. 27). Federal 
Rule 54(b), which deals with the rendition of a final judgment 
and its entry in multiple claims and multiple party actions, 
provides that, if the district court adjudicates with finality 
„Не interests of ore or more but fewer than all of the parties, 
and makes "an express determination that there is no just rea- 
son for delay" and "an express direction for the entry of judg- 


ment," the jment is final and the usual incidents of a final 


*— The judgment entered July 16, 1974 assessing damages, en- 
genders no confusion witn regard to the procedural posture 
of the instant action. It begins: 


"A judgment having been ente (d herein 


against Robert L. Vesco on October 5, 1973; 
(796a) 
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judgment become operative. It has been noted that "the district 
court can by executing a certificate make final an order ter- 
minating an action as to one or more but fewer than all of the 
multiple parties, even though their interests be joint." 6 
Moore, Federal Practice ¥ 54.42, at 812, (2d ed. 1975). "No 
longer [is] it necessary to grapple with concepts of joint- 
ness, interrelationship of the parties, separability, and 
distinctness where multiple parties [are] involved." Id. 

at 4 54.43 [5], at 951-52. 

Vesco & Co. however, persists, arguing that "where 
there are several defendants, alleged to be jointly liable, it 
is generally held that entry of a default judgment against one 
defendant cannot be made until all the defendants are in đe- 
fault or the case is tried as to the defendants not in default" 
(Vesco & Co.'s Brief, p. 28). Its attempt to rely in this 
regard on Frow v. De La Vega,* 82 U.S. (15 Wall.) 552 (1872) 
is, in light of Rule 54(b), particularly nisplaceó. Although 
the Supreme Court has not spoken directly to the question of 
the validity of that aspect of Rule 54(b) which is implicated 
in the case at bar, Professor Moore has opined that "[w]hile 


the Supreme Court decisions sustaining the validity of 54(b), 


* Егоч invo. ved à bill in equity to restrain defendants 
from claiming ticle to certain land because of an alleged 
fraudulent. conspiracy. It was .here held that a final de- 
cree on the merits could not be made separately against 


one of several defendants upon a joint charge against all 
where the case was still pending as to the others. 
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as amended in 1946, predate the 1961 amendment as to mul- 
tiple parties, their theory sustains the 1961 amendment-- 
a reasonable, practical accommodation of the principle of 
finality." 6 Moore, Federal Practice 4 54,43[5], at 951 
(2d ed. 1975). 
Assuming, arguendo, that Ег м v. De La Vega, supra, 
does in some sense survive the prec е thrust of Rule 54(b), 
the case at bar nonetheless falls within the ambit of that 
Rule. The principle of Frow obtains only where the liabil- 
ity of the defendants is joint. See, e.g., Exquisite Form 
Industries, Inc. v. Exquisite Fabrics of London, 378 F. Supp. 
403, 416 (S.D.N.Y. 1974). On the other hand, Rule 54(b) is 
applicable not only to situations of joint liability but to 
those where the liability is joint and/or severel. See, e.g., 
United States v. Peerless Insurance Co., 374 F. 2d 942 (4th 
cir. 1967).* Тһе practical application of this distinction 
was disc.ssed in Redding & Co., Inc. v. Russwine Construction 
Corp., 463 F. 2d 929 (D.C. Cir. 1972): 
"Whether the doctine of Frow upon 

its facts would have continuing validity 

despite the intervention of the Rules 

of Civil Procedure and related modern 

n. ocedural concepts need not be explored 

here. That action and the case at bar 

are essentially different in nature and 


posture.  Redding's claim against Russ- 
wine was ex-contractu and went beyond the 


While this decision refers to the Frow doctrine, it does 
not, as appellant suggests, stand for the proposition that 
Frow remains paramount in the face of the intervention of 
the Federal Rules of Civil Procedure. 


foreclosure of lien interest as against 
the other parties. The liability of Russ- 
wine was not dependent upon final adjudi- 
cation of those claimed lien interests... 
Accordingly, we reject appellant's argu- 
ment that the doctrine of Frow precluded 
entry of judgment against it prior to the 
final determination of the case against 
the other defendants." 


Clearly, the liability of Vesco in the case at bar 
is not dependent upon final adjudication of those actions 
against Vesco's co-def lants which remain pending in the 
court below.* Regardless of the effect of Rule 54(b) on the 
Frow doctrine, the nature of the joint liability comprehended 
by Frow does not encompass the type of non-dependent liabil- 
ity involved in the case at bar. Thus, we respectfully sug- 
gest that neither Rule 54(b) nor Frow itself permit any ten- 
able assertion to the effect that the judgment against Vesco 


is not final because he was one of multiple defendants. 


* Thus, it does not avail appellant to invoke decisions 
such as Robbin v. American University, 330 F. 2d 225 (D.C. 
Cir. 1961) Although appellant vigorously notes that the 
District Court therein was held to have erred in dismiss- 
ing the complaint solely as to defendant American Univer- 
sity, appellant overlooks the fact that the complaint 
against American University and certain individuals who 
were members of its staff was based on alleged acts of 

the individuals. 
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IN VIEW 


POINT V 


OF THE DISTRICT COURT'S 


FINDING ON THE ALTE EGO ISSUE 
THERE IS NO BASIS FOR DISTINGUISH- 
ING AMONG THE VARIOUS ASSETS 

OF VESCO & CO. 

In Point V of its brief, Vesco & Co., relying pri- 
marily upon autnorities dealing with fraudulent conveyances,* 
argues that those shares of ICC stock transferred by Vesco 
to his children prior to 1972** and then transferred to Vesco 
& Co. in 1972 should not be subject to execution despite the 
finding that Vesco 6 Co. 15 Vesco's alter ego and should be 
disregarded There is, we submit, no basis for making such 


a distinction. 
Neither 


R. 1,8. 703 


CO. 


v. Matt J. Zaich Con 


two cases involving 


in th 


of assets between 
conveyances, the 
ing on the alter 
tion (1077a) and 
we respectfully 1 
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Punta Operations v. Bangor & Aroostook 


(1974) nor Plumbers & Fitters, Local 761 


5 CAL. 


SE БӘ F.2d 1054 (9 1969), the 
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Bangor Punta the Supreme Court was not concerned with the 
enforcement of a judgment against a corporate alter ego 
of a judgment debtor but, rather, whether the corporate 
plaintiff was a proper party to maintain the action and, 
indeed, if cae action could be maintained at all. 

Likewise, in Plumbers & Fitters the court was 
concerned with whether an arbitration agreement could be 
enforced against a corporation alleged to be the alter 
ego of the corporate party to the arbitration agreement. 

The District Court's decision is clear. Vesco & 
Co. should be disregarded in order to avoid fraud and, for 
the purpose of enforcement of its judgments, ICC is entitled 
to treat Vesco & Co. as if it were in fact Vesco.  Vesco & 
Co. has, we submit, shown no reason for modifying that deci- 


sion. 
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CONCLUSION 


For all of the foregoing reasons, the decision and 


order appealed from should be affirmed in all respects. 


Dated: New York, New York 
January 19, 1976. 


Respectfully submitted, 


SHEA GOULD CLIMENKO KRAMER & CASEY 
Attorneys for Plaintiff-Appellee 


Milton S. Gould 
Daniel L. Carroll 


Of Counsel 


David M. Butowsky 


Special Counsel 


5405 


IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


__ —————————— 


INTERNATIONAL CONTROLS CORP., 
Plaintiff-Appellee, 
vs. 


ROBERT L. VESCO et al., 


AFFIDAVIT 
OF SERVICE 


Defendants, 
and 


VESCO & CO., INC., 
Defendant-Appeliant. 


On Appeal from An Order of the United States District 
Court for the Southern District of New York 


STATE OF NEW YORK, 
COUNTY OF NEW YORK, ss.: 


Juan Delgado , being duly sworn, deposes and say: tnat h 
is over the age of 18 years, is not a party to the action, and resid 
at 596 Riverside Drive, "ew York ^ є 
That on January 19, 1976 з he served 2 copies Ol Brief for 

Plaintiff-Appellee 


on 


Arum Friedman & Katz, Esqs., 
450 Park Avenue 
New York, New York 


by delivering to and leaving same with a proper person or persons in _ 
charge of the office or offices at the above address or addresses during 
the usual business hours of said day. z Р 


Sworn to before me this 
19th day of January » 1976 


Qua io N u > e r. 
Comnussion Expires March 2o, 12 7 


